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Criminal Revision No. 02(S-1)/2021 
 

 

IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE, SONITPUR, 

TEZPUR , ASSAM. 

 

 

CRIMINAL REVISION No.02(S-1) of 2021. 

 
Present:-  Sri S. K. Ghosh, AJS 

Additional Sessions Judge (FTC),  

Sonitpur, Tezpur. 

 

 

1. Sri Sunit Naidu. 

2. Smti Maheswari Naidu. 

…..…Revisionist/Petitioners. 

 

-Vs- 

 

Smti Sumitra Debi. 

…..Respondent/Opposite Party. 

 

APPEARANCE. 

 
Mr. A .K. Mahanta & Ors. …… Learned Sr.Advocate for Revision Petitioners. 

Mr. T. Paul ……………………….Learned Advocate for the Respondent/OP. 

 

Argument heard on           : 21.02.2022. 

Judgment delivered on : 03.03.2022. 

 

 
J U D G M E N T   AND   O R D E R. 

 

 
1. This revision petition is filed u/s. 397/399 of Cr.P.C. against 

the order dated 20-01-2021 passed by learned Judicial Magistrate, First 
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Class, Tezpur in connection with C.R Case No. 852 of 2018 framing charge 

u/s.406 IPC against the accused/petitioners.  

 

2.  After commencement of this proceeding on filing this revision, 

notice has been issued to the Opp. Party and case record of C. R. case 

No.852/2018 has been called for from the learned Court below. On receipt 

of notice respondent entered appearance through her engaged counsel 

and contested the case. 

 

3.  Heard the learned counsel for both sides. I have gone through 

the revision petition and the case record of C.R No.852/2018, the 

impugned order, statements recorded u/s.200 as well as 202 Cr.P.C and 

evidence on record. 

 

4.  The brief story of the petitioners case is that the respondent is 

the legally married wife of the petitioner No.1 and the respondent 

instituted the C.R Case No.852/18 u/s 406 of IPC against four persons 

including the petitioners/accused. The learned trying Magistrate after 

recording statement of the complainant and her four other witnesses u/s 

200 and 202 of CrPC on 02-02-2019 passed an order to the effect that 

“there is sufficient ground for proceeding against the accused Sumit Naidu 

u/s 406 of IPC”. But, the Court instead issued summons to appear before 

the Learned Court below against the petitioner No.1 and his mother Smti 

Maheswari Naidu. Further, on 02-02-2019 the learned trying Court passed 

order to search the house of the petitioner No.1 Sumit Naidu to the OC, 

Rowriah P.S and to seize the articles mentioned in the list of the 

complainant. A bare reading of the complaint petition it reveals that the 

complainant lodged the complaint in the C.R Case No.852/2018 for 

registering a case u/s 406 of IPC and to recover the “stridhan” from the 
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house of the accused through the OC, Rowriah PS. The learned trial Court 

after recording the evidence before charge of all the four witnesses 

named in the compliant on 20-02-2021 framed the charge u/s 406 of IPC 

against the petitioners as “that you both being in any manner entrusted 

with property or with any dominion over property, dishonesty 

misappropriated and converted the property for your own use and thereby 

committed an offence under Section 406 of IPC”. Learned Trial Court did 

not take cognizance of the offence u/s 406 of IPC against the petitioner 

No.2, the mother of petitioner No.1. The petitioner No.2 appeared before 

the Court on receipt of summons from the Court. The complainant for her 

own reasons admittedly left the matrimonial home on her own leaving 

behind some of her own things at the matrimonial home. There was no 

entrustment of the things either with the petitioner No.1 or with the 

petitioner No.2. 

 

5.  Being aggrieved by and dissatisfied with the aforesaid 

impugned Order so passed by the learned Judicial Magistrate, First 

Class, Tezpur, the Revision petitioners preferred this revision on the 

following amongst other grounds: 

 

(i) For that, Section 406 of IPC is for trial and punishment 

of an accused for committing an offence of criminal 

breach of trust. The complainant filed the complaint u/s 

406 of IPC for recovery of her alleged “stridhan” and not 

for trial u/s 406 of IPC. Hence, the charge is wrongly 

framed. 

 

(ii) For that the charge is wrongly framed against both the 

revision petitioners. There is nothing prima face on 
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record that the petitioners committed the offence of 

breach of trust. There was no entrustment with the 

property as the complainant left the matrimonial home 

admittedly on her own volition allegedly leaving behind 

her things.  

 

(iii) For that rightly or wrongly the complainant was granted 

search warrant for recovery of the things and the things 

actually found in the matrimonial home have been 

received by the complainant. Hence, there is no reason 

to proceed with the case u/s 406 of IPC specially when 

there is no material on record to attract the Section 405 

IPC and to frame charge u/s 406 of IPC, 

 

(iv) For that the framing of charge u/s 406 of IPC has 

occasioned failure of justice.  

 

(v) For that the grievance disclosed in the complaint is 

redressed as such there is no point in continuing the 

proceeding.  

 
 

In the premises aforesaid, it is therefore prayed to admit 

this petition, call for the case records of the C.R. Case 

No.852/2018 and issue notice to the respondent and after 

hearing the parties be pleased to set aside the impugned 

order dated 20.01.2021 and pending disposal of the 

revision, stay further proceeding of C.R Case No.852/2018 

till final disposal of the present Criminal Revision.  
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 POINT FOR DETERMINATION: 

 

1. Whether the Final Order dated 20.01.2021 passed by 

the learned court below in C.R Case No.852/2018 

suffers from any irregularity, infirmity and needs any 

interference? 

 

DECISION AND REASONS FOR THE DECISION. 

 

 

 
6. Advancing argument learned counsel for the petitioner 

submitted that vide order dated 02.02.2019 the learned trial court has 

taken cognizance against only Sumit Naidu but issued process against 

both the revision petitioners and on the face of the said order of 

cognizance, the order of framing charge against both the petitioners is 

illegal one. With regard to the proceeding u/s.406 IPC is concerned, 

entrustment of property is must but herein this case there is no 

entrustment of the „stridhan‟ has been made in favour of the petitioners 

nor there is any allegation that the „stridhan‟ of the respondent has 

been misappropriated by the petitioners and as such section 406 IPC 

does not attract at all. The very purpose of filing of the C.R Case was to 

recover the stridhan and on the strength of search warrant stridhan has 

been recovered and same has been given in the zimma of the 

respondent and on that count there is no ground to proceed with the 

C.R. case further. Hence, he has prayed for setting aside the impugned 

order allowing the revision petition and thereby discharge the 

petitioners. 
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7. Countering the submission of the petitioner, learned 

counsel for the respondent submitted that there is clear mention in the 

contents of the C.R. Case that stridhan described in the appended list as 

well as cash amount has been paid to the petitioner and neither the 

total goods mentioned in the list of the C.R. case nor cash amount has 

been recovered rather the petitioner No.1 has removed the stridhan of 

the respondent in the house of his brother Amit Naidu which is 

adjacently situated. That apart there is also clear mention in the C.R. 

Case that while the respondent went to bring back her stridhan the 

petitioners resisted and rebuked them and said fact has been clearly 

and specifically brought before the learned Court in the form of 

evidence recorded before charge and on that count the leanred Court 

below rightly framed charge u/s.406 IPC against both the petitioners 

and as such he has prayed for affirming the impugned order and also 

prayed for dismissal of the revision petition. 

8. For ascertaining the legally, correctness and propriety of 

the impugned order, it is necessary to have a look on the order of 

cognizance dated 02.02.2019 and the impugned order itself. 

 
 

9. The operative part of order of cognizance reads as 

follows: 

02.02.2019. 
 

The Complainant is present. 
 
Today is fixed for necessary order. 
 
Heard. Perused. On such hearing and perusal I am of 
the opinion that there is sufficient ground for 
proceeding against the accused Sumit Naidu u/s.406 
IPC. 
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Hence, issue summon to the accused person namely 
Sumit Naidu and Maheswari Naidu accordingly. 
 
On perusal…………………..Fixing 20.03.2019 for 
Appearance/Report. 

 
10. The impugned order dated 20.01.2021 which is 

challenged herein this revision reads as follows: 

 

“20.01.2021. 

Both parties are present. 

Today is fixed for CC. 

Heard both parties on point of charge. 

I have perused the complaint coupled with 

depositions recorded during EBC. 

Upon bestowing my utmost consideration, it is found 

that there is ground for presuming that the accused 

persons committed an offence u/s 406 of IPC. 

Accordingly, a formal charge u/s 406 of IPC is 

framed, read over and explained to the accused 

person who has pleaded not guilty & claimed to be 

tried.  

Fixing 20/02/2021 for Evidence after charge.” 

 

 

11. A bare perusal of order of cognizance dated 02.02.2019, it 

appears that the learned trial court was of the opinion that there is 

sufficient ground for proceeding against the accused Sumit Naidu 

u/s.406 IPC and thereby cognizance has been taken only against Sumit 

Naidu but issued process against accused Sumit Naidu and Maheswari 



Page 8 of 10  

Criminal Revision No. 02(S-1)/2021 
 

Naidu against whom no cognizance has been taken. As such issuance of 

process against Maheswari Naidu without taking cognizance against her 

is manifestly illegal on the face of the order of cognizance itself and 

without application of mind on the part of the learned trying Magistrate. 

So, framing of charge against the said accused Maheswari Naidu under 

section 406 IPC in C. R. Case No.852/2018 is not tenable in law and on 

that count the order dated 20.01.2021 so far it relates to Smt. Mahesari 

Naidu deserves interference. 

 

12. Before I proceed further it would be appropriate to place on 

record the limitations within which this court is to proceed while dealing 

with a prayer for discharge. The Supreme Court in the case of State of 

M. P.-vs- S. B. Johari reported in 2000 AIR SOW 189 ruled that the High 

Court in Criminal revision cannot appreciate and weigh the materials on 

record for coming to the conclusion that charge against the accused 

could not have been framed. 

 

13. In Niranjan Singh Karan Singh Punjabi etc. –vs- Jitendra 

Bhimraj Bijjayya etc. reported in (1990) 4 SCC 76  after considering the 

provisions of Ss. 227 and 228, Cr. P. C. Court posed a question whether 

at the stage of framing the charge, trial court should marshal the 

materials on the record of the case as he would do on the conclusion of 

the trial ? The court held that at the stage of framing the charge inquiry 

must necessarily be limited to deciding if the facts emerging from such 

materials constitute the offence with which the accused could be 

charged. The court may peruse the records for that limited purpose, but 

it is not required to marshal with a view to decide the reliability 

thereof." 
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14. Keeping in mind the above limitations, I have examined the 

contents of C.R. Case No.852/2018, documents annexed with the 

revision petition and the evidence in the record of the C.R Case No. 

852/2018. 

15. With regard to framing of charge u/s.406 IPC against accused 

Sumit Naidu is concerned, the evidence before charge of the 

complainant Sumitra Devi(PW-1) and her witnesses namely Kunti Kalita 

(PW-2), Lakhikanta Kalita (PW-3) and Phani Biswas (PW-4)available on 

record reveals that the contents of the complaint is corroborated and 

prima-facie satisfied for proceeding u/s.406 IPC in as much as at the 

stage of framing of charge it is not necessary to weigh and evaluate the 

evidence in a manner like conclusion of trial. Hence, the order of 

framing of charge dated 20.01.2021 with regard to Sumit Naidu does 

not suffer from any irregularity and as such it does not deserve any 

interference. 

16. In the light of discussion made hereinabove, it is candidly 

clear that the order dated 20.01.2021 passed by learned JMFC, 

Sonitpur, Tezpur in C.R Case No. 852/18 with regard to Smt. Maheswari 

Naidu is concerned, same is illegal on the face of cognizance order 

dated 02.02.2019 and as such it is set aside.  

17. But the impugned order dated 20.01.2021 does not suffer 

from any irregularity or infirmity rather it is in conformity with the 

provisions of relevant law and the learned court below rightly exercised 

it‟s jurisdiction and as such the proceeding pending in the Court below 

does not suffer from any irregularity so far Sumit Naidu is concerned. 

18. In view of the above, it appears that this revision bears merit 

and as such it deserves to be allowed partly with the modification 

indicated hereinabove. Accordingly revision petition is allowed partly 
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discharging Smti Maheswari Naidu. 

 

19. Let LCR be send back to the learned court below along with a 

copy of this judgment forthwith. 

 

20. Interim order, if any, stands vacated.  

 

21. Parties are directed to appear before the learned court below 

on 20.03.2022. 

 
22. Judgment is pronounced in the open Court. Judgment is 

prepared on separate sheets and tagged with case record. 

 
23. Given under my hand and seal on this 3rdday of March, 2022 at 

Sonitpur, Tezpur. 

 

 

                                                       Sri S.K. Ghosh, AJS, 

                                             Additional Sessions Judge (FTC), 
   Sonitpur, Tezpur. 

 


